CHAPTERII

INTRODUCTION

A. Background

Dispute concerning an agreement therein is something that is quite likely to
happen between parties. A good loss may become material or immaterial to other parties
if a dispute arises because of default or unlawful act by one of the parties. As a result of
one issue, there are now many more that need to be handled, and each one of them needs
to be resolved amicably and in accordance with the law, in person between the parties
and a judge or arbitrator, and in good faith.

But in 2019, a pandemic, specifically the outbreak of the Corona virus Disease
(Covid-19), has forced the government to take action. Large-Scale Social Restrictions
were established in the Republic of Indonesia, as were all home activities, including
working from home. The more advanced technology is, keep in mind, it does not
preclude the use of technology or social media to carry out the resolution of a conflict, or
what is often known as Online Dispute Resolution (ODR).! Online arbitration also makes

it easier for parties who want to resolve arbitration anywhere and anytime.
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Online dispute resolution (ODR) is regarded as one of the initiatives and an
efficient alternative in settling conflicts, particularly an agreement taking place online.?
This is due to the fact that ODR, as opposed to Alternative Dispute Resolution (ADR)
and court proceedings, might make it simpler to resolve disagreements, as it is no longer
constrained by space and time efficiency in resolving problems,® The phrase "one size fits

all" is not recognized in ADR (Alternative Dispute Resolution), thus an acceptable
mechanism must be sought for an issue in APS.*

If the mechanism to be used is online, ODR can be used online because the parties
do not need to meet in person in different locations.® Then, a direct meeting between the
parties and the judge, arbiter, or mediator is necessary for operational costs and dispute
consultation. different from Online Dispute Resolution (ODR), the costs incurred are
relatively minimal. first-instance courts pursue conflict resolution for six months, the
supreme court for one year, and Massachusetts has no set settlement deadline.® Along

with additional expenses that are covered by the parties to the dispute.” Contrary to

criminal matters, which must go through a court body, civil and commercial cases can

typically be handled outside of the court or litigation.
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Considering many issues with the legal system, it leads the disputing parties to
alternatives outside of court that are anticipated to be more successful and allow for the
achievement of a win-win outcome.® The option that can be chosen and is very well-liked
by the parties involved in a dispute is arbitration.® The topic of peaceful settlement was
avoided because it depended on the consent of the parties.

In Indonesia, disputes are resolved by arbitration through a national and
international organization called the Bani Arbitration Center, which was founded by the
Indonesian Chamber of Commerce and Industry (KADIN).® Since BANI Arbitration
Center is an autonomous, libertarian, and independent entity, no outside parties are
allowed to interfere with its operations. BANI is required to be truthful, impartial, and
unbiased in a situation.!

Because the cost of settling other cases demands a significant price, Online
Dispute Resolution (ODR) can become a viable option to a case settlement to seek
justice.'> However that online arbitration is permitted only in emergencies, which in this
instance is a Covid-19 emergency and stems from an agreement the parties made in that

dispute to have the dispute handled by arbitration.
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The determination and application of choice of law are excluded from the online
arbitration mechanism.*® however, the majority of arbitration agreements are formed in a
standard or well-known provision with the phrase Standard Contract. A website that is
integrated with a database application to accommodate the submitted application, the list
of arbitrators, and the necessary rules regarding the application to arbitrate are required in
online arbitration in order for the online arbitration proceedings to run smoothly. This
website must also be complete and have adequate Internet access.'*

Through the use of online arbitration, differences of opinion can be resolved
because of the rules. Indonesia simply lacks regulations specifically dealing with foreign
jurisdictions' use of the internet, which leads to misunderstanding.'® There is currently no
international agreement that governs comparable matters. Then, there is a lack of
adequate regulation of online arbitration agreements, online administration of the
arbitrator's location, and the issue of online rulings.

Article 4 Paragraph 3 Law No. 30 of 1999 explained that “In the event that is
agreed that the settlement of disputes through arbitration occurs in the form exchange of
letters, sending telexes, telegrams, facsimiles, e-mails or any other form other
communication, must be accompanied by a record of acceptance by the parties”. With

this provision, online arbitration has a great opportunity to resolve disputes between
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parties.!” Regarding the application of online arbitration through BANI Arbitration
Center, and in response to circumstances of the Covid-19 pandemic, the BANI
Arbitration Center Secretariat Board issued a Letter Decree Number 20.015/V/SK-
BANI/HU concerning Regulations and Procedure for Organizing Arbitration
Electronically, on May 28, 2020, which refers to Law Number 30 of 1999 concerning
Arbitration and Alternative Dispute Resolution.

Implementation of arbitration has become faster due to the advancement of time
and technology which continues to develop rapidly. Additionally, arbitration processes
may be conducted online. Based on the above background, the researcher wants to do
further research and put it in the form of an article entitled "Application of Online

Arbitration in Indonesia”.

B. Research Problems

Based on the description of the background of the problems above, it can be
drawn the formulation of the problem by the author for the study as follow:
1. How is online arbitration implemented in BANI Arbitration Center?

2. lIs online arbitration effective as an alternative dispute resolution?

C. Objectives of Research

Based on the formulation of the problem in the research, as for the objectives of
the research intended by the researcher, namely:

1. To understand the application of online arbitration in Indonesia.
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2. To analyze the effectiveness of the online arbitration as an alternative to dispute

resolution in the Indonesian legal system.

D. Benefits of Research

There are some benefits of the research, namely:

1. Theoretical Benefits
The results of the study are expected to provide information to author student and
the publics as material for legal studies in knowing the Application of Online
Avrbitration in Indonesia. In addition, this paper expected to add insight into the
collection of scientific works by contributing to the community regarding the online
arbitration as an alternative to dispute resolution. The findings of this study are
anticipated to be used as guidance by legislators and attorneys who would collaborate
to resolve disputes through online arbitration.
2. Practical Benefits
The findings of this study show that alternative dispute resolution methods, such
as online arbitration, can be used to resolve disputes in a way that is more effective,
efficient, affordable, and satisfying to the parties while also benefiting society as a

whole.



