CHAPTER ONE

INTRODUCTION

A. Background of Research

Today, the Islamic State organization in Irag and Syria (ISIS) is
remarked as the most significant current terrorist threat to world security.
According to Jacob Shapiro, the difficulties of armed groups commonly
struggle with their human resources.! Apart from the expected problems, most
people joined ISIS based on various grounds such as ideology, money, power,
or on behalf of religion. Moreover, ISIS’s propaganda plays an essential role
in attracting foreign fighters and civilians. Heralding the drawn of ISIS was
too oppressed the Muslim to live and practice their religion freely.?

Some estimates, more than 30,000 people from at least 86 countries
who flee from their homes traveled to Syria and Iraq by the end of 2015 and
likely to increase further in coming years as the groups acquired more
territory.® After its declaration as a worldwide caliphate territory in Iraq and
Syria, including Mosul and Raqqa, in 2014, ISIS initially attacks outside Syria
and Irag. The attacks causing more than 1,3000 people died and more than
2,000 injured people.* ISIS strategy governs the areas it controls in Iraq and

Syria and extends to the Muslim territories by accepting pledges of allegiance.
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Primarily ISIS seeks to maintain the environment and administer the
caliphate; expand the caliphate into other permissive areas which are not
under its control.

The origins of ISIS inseparable relate to Abu Mus’ab al-Zargawi,
recognized as the organization's founding father. Hardly paragon of Islamic
purity, Abu laid the ideology of ISIS, who dropped out from school in his
teens after his father's death, engaged in petty theft, and a heavy-drinker.® In
2004, he formed an unknown terrorist organization named al Qaeda in Iraq
(AQI) and pledged its allegiance to Osama bin Laden. AQI launches a series
of attacks primarily sectarian in nature.® The organization was responsible for
killing thousands of Shiah and also carried out a regular attack on the state
machinery.

AQI also laid the foundation of the establishment of ISIS. The Islamic
State of Iraq and Syria is generally referred to as the Islamic State, a militant
organization originating from the Al Qaeda splinter group. Leads by Abu
Bakar Al-Baghdadi, ISIS is the most ruthless militant group due to violence
and the successful use of propaganda techniques on the internet.” The group
had deep-rooted public sympathy for Iraq's war-torn areas, where the Sunni

population was abused due to the Americans' Shiah government. The support
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worked in favor of the organization and allowed it to have unprecedented
growth.

The criminal capacity of ISIS includes weaponry, logistics,
organization, financial resources, allow ISIS to recruit mainly from other
countries and even carry out repression, attacks, and violence until the
massive fall in casualties. Despite the fast-tracked growth of ISIS and all the
terror and pain it inflicted worldwide, it has now faced a steady fall. ISIS's
conditions in Iragq and Syria have weakened, the number of fatalities continues
to decline each year, dropping by more than 75%.8 However, the impact of
ISIS's actions is still felt today. The Islamic State terrorist group’s ideology
might pose the most potent threat to Muslim Communities in Southeast Asia
and elsewhere. Even after losing its territorial holdings in Iraq and Syria, it
peddles its armed jihad and caliphate idea. The ideological propaganda
resonates with Muslims' minuscule fraction, inspiring some to persist in
mounting terrorist attacks and supporting the movement.®

While not the first terrorist group to attract foreign nationals, ISIS is a
terrorist group capable of recruiting many members with a broad reach.
According to the United Nations Counter-Terrorism Committee Executive
Directorate (UNCTED), it is estimated that at least 42,000 foreign nationals

with 104 nationalities came to Syria or Iraq to join ISIS, including
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Indonesia.'® Since the war in Iraq and Syria draws to a close, refugee camps
and military detention centers have begun to flood with Foreign Terrorist
Fighters and their families in retreat from the fallen Islamic caliphate in lIraq
and Syria.

Since early 2019, ISIS continues to rapidly lose territory in its
strongholds due to intense counter-military action by the USA, Russia, and
Kurdish forces, increasing fleeing foreign terrorist fighters, which is only
expected to grow in coming days.!! Having lost its territorial caliphate, ISIS
has only managed less than 1% of the territory once it was acquired.*? The
complications surrounding detained Indonesian ISIS fighters from the
ambiguity of their situation. In a world state, borders are still fundamentally
essential to the operation and application of Law; the detainees are suspended
in a limbo created by the interaction of two territorial entities that both fell
short of statehood.

The defeat of ISIS has had an impact on countries in the world,
especially Indonesia. The phenomenon of the return of Foreign Terrorist
Fighters (FTF) can be a new issue. Indonesian President, Joko Widodo,

widely known as Jokowi, eventually agreed not to repatriate sympathizers or
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jihadists of Iraq and Syria's Islamic State.'® The decision is taken because the
fighters could theoretically endanger the public. The government has stripped
the fighters of their citizenship, leaving the fighters stateless, according to
Presidential Chief of staff Moeldoko. The decision clarifies Indonesians' legal
concept who have joined arm forces of a country provided for in Article 23 of
Law No. 12 the Year 2006 on Indonesian citizenship, which automatically
loses their citizenship.}* Thus, Indonesian ISIS fighters born in Indonesia
fulfill almost all the requirements in Article 23 of the nine subsections of the
categories, which set out all the authorities' criteria to annul their Indonesian
citizenship.

Nevertheless, the Article is open to legal controversy since ISIS is not
an organization that fits the requirements of a state constitutionally recognized
by the UN.®> A form should have the following qualifications: (a) a given
territory; (b) a permanent population; and (c) a government which provided
for in Article 1 of the 1933 Montevideo Convention on the Rights and Duties
of states. Based on Resolution 2249 of the United Nations Security Council
(UNSC), ISIS is not an entity but rather a terrorist organization. An
examination is necessary for the state's revocation to ensure individuals' right

to a nationality. The state’s nationality decisions will produce legal effects
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within its internal order to comply with the international level.® In the current
state of development, citizenship deprivation is not unconstitutional; states are
entitled to revoke nationality against the individual's wishes. However, the
deprivation may provide particular legal safeguards from a range of sources
implemented to ensure certain legal safeguards are complied with. These
safeguards derive from various references implemented at international,
regional, and national levels.'’

The safeguards include human rights obligations, such as the
prohibition of arbitrary deprivation of nationality, the creation of statelessness,
and respect for private life.'® The central point of the legal framework of
protecting the right to nationality is Article 15 of the Universal Declarations of
Human Rights (UDHR), stating that everyone has a right to nationality and
prohibiting arbitrary deprivation of nationality. In this sense, the deprivation
by Jokowi of Indonesian citizenship who affiliated with ISIS is, for two
reasons, neither fair nor justifiable. First, citizenship deprivation does not fix
terrorism; instead, it legitimizes ISIS as a state. ISIS fighters are, therefore,
legally Indonesian citizens, and the government cannot escape its

constitutional mandate to deal with foreign terrorist fighters. Second, there are
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no legal requirements for the government's power to revoke citizenship.t®
Indeed, it is not illegal to strip people of citizenship, but Citizenship Law No.
12 of 2006 does not recognize dual citizenship or statelessness.

In such a scheme, the war against terrorism is justifiable. Nonetheless,
extremism in its activity and room can only be stopped, addressed, and
narrowed by robust state policies that foster democratic political life, social
security, and upholding justice. Therefore, in formulating a counter-terrorism
policy, the State must fulfill its responsibilities to protect democracy and
justice. In the case of ISIS fighters, the program is possibly in violation of the
International Covenant on Civil and Political Rights Ratification, namely Law
No. 12 of 2005.% Indeed, Article 12 of the Law allows for people to join and
leave their own country.?! Every person shall not be unlawfully deprived of
the right to enter their own country, legally governed in the Article.

The 1948 Universal Declaration of Human Rights states that all people
have a right to nationality to show that a stateless person needs security and
protection. Thereby acknowledge the legal and practical importance of
nationality for the enjoyment of human rights.?? Nationality was known to be

a legal relationship between an individual and a state. Nationality offers a
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sense of identity, but, above all, it enables people to exert a variety of rights.?
Although the right to nationality is acknowledged internationally, there are
still new cases of statelessness. At least 10 million people are rendered
stateless all over the world today.?*

Voluntarily loss of nationality by renunciation is possible in all states.
the question arises whether the person is entitled to give up their nationality or
dependent on some authority’s discretion renunciation. The renunciation
becomes effective ex lege if all conditions, including the declaration of
renunciation, are met. The other option, the loss, does not become effective ex
lege. Still, the authorities always have to grant the release from nationality if
the conditions are met and justify negative decisions.

The only group for whom Indonesian have arranged to returns to is the
children of ISIS fighters. The Indonesian leaders and officials acknowledge
that even though the children may pose some threat, they should be victims.
The children under the age of 10 years old potentially have to be educated and
guided. Indonesia takes responsibility to offer help for children who either
pose the nationality by their parents or simply were born there. Yet, the
children’s repatriation has proceeded to have a strict criterion in selecting and

identifying the children.?
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Statelessness makes a person live in an extremely precarious and
vulnerable situation. Although humans have rights under International Human
Rights Law, individuals without citizenship lack legal recognition to exercise
any requests and have no diplomatic protection from any government.
Statelessness affects a person’s ability to enjoy a fundamental privilege such
as marriage, education, health, and freedom of movement. Consequently,
poverty becomes an integral part of stateless life. A stateless person is
particularly vulnerable to expulsion from their country of habitual residence
because of the lack of legal status and at the risk of prolonged detention.
Vulnerable, particularly in the context of a pre-deportation arrest, because
there is often no state that will admit stateless persons.

According to International Law, the research is different from other
research discussed previously, even though the study also focuses on
nationality rights. The latest previous research, such as the research of Nafees
Ahmad in 2020. However, the research explains the right to nationality for
foreign terrorist fighters after the fall of ISIS in 2019. Furthermore, the
research shows the condition of ISIS, which lives in dire situations and
obscurity, and the revocation of nationality made by the states for counter-
terrorism measures.?® In the other parts, the research puts the establishment of
Special Forces of Indonesia in 2020 to assess ISIS to enact proportionate
measures and decisions for the Indonesian Government. Besides focusing on

nationality rights, the research also explains the reason and the emergence of
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repatriation for the foreign terrorist fighters to come back to their home
country for a fair justice system. Besides, the research describes the state's
counter-terrorism measures should comply with the International Human

Rights Law.

B. Problem Formulation
How is the protection of the rights to nationality for Indonesian Ex ISIS

combatant’s repatriation under International Law?

C. Objectives of Research
The Objective of the Research is to know the nationality of the
Indonesian Ex-ISIS combatants and how nationality protects under

International Law.

D. Benefits of Research
1. Theoretical Benefits
The research describes how is the protection of nationality for
Indonesian Ex-ISIS combatants. Furthermore, the research also grants an
in-depth theoretical understanding of rights to nationality and its
protection under International Law.

2. Practical Benefits
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The research describes how far the protection on nationality for
Indonesian Ex-ISIS combatants and recommends settling the problems

regarding Indonesian Ex-ISIS's deprivation under International Law.
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